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DAWSON RUNS AGAIN 


“He that respects not 
is not respected.” 
—Old Proverb. 
Vee Jupce LeRoy Dawson asks the voters of Los 
Angeles County to promote him to the Superior Court at 
the November 7th election. This is not the first time he has 
sought that high office. And, if the voters again reject his re- 
quest, it will not be the first time his strange methods of gaining 
publicity have failed to produce the intended result. 
Almost prophetically, the December 1940 issue of the Bar 
BULLETIN asks: 


WHAT SHALL WE DO ABOUT IT? 


Any member of the Bar so inclined may turn the dial 
of his radio to Station KFI (650 kilocycles) at 9:00 
o'clock any Thursday evening and hear a comedy program 
entitled “PDQ Quiz Court.” The PDQ Quiz Court, as 
its name implies, seeks to entertain radio listeners through 
quizzing selected members of the public. But the obvious 
primary purpose is to promote the business interests of 
the sponsor by enhancing sales of the sponsor’s petroleum 
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products. A unique feature isthe broadcast of the comedy 
skit from the stage of a downtown theatre in the presence 
of the theatre audience. The persons interrogated are 
chosen from the theatre audience by the “Bailiffs” of the 
Quiz Court. The leading comedian is the “Judge” of the 
Quiz Court. And the whooping-it-up announcement of 
the “Clerk” proclaims the startling fact that by day-time 
this radio comedian sits as a Judge of the Los Angeles 
Municipal Court. 


On June 5, 1940, the Board of Trustees of the Los 
Angeles Bar Association unanimously adopted the follow- 
ing resolution : 


“Wuereas, Canon 25 of the Canons of Judicial Ethics 
of the American Bar Association declares, with respect 
to the conduct of every judge, that: 


‘He should avoid giving ground for any reasonable 
suspicion that he is ultilizing the power or prestige of 
his office to persuade or coerce others to patronize or 
contribute, either to the success of private business ven- 
tures, or to charitable enterprises. He should, therefore, 
not . pursue such a course of conduct as would 
justify such suspicion, nor use the power of his office or 
the influence of his name to promote the business interests 


of others .; and 


“WHEREAS, it has come to the attention of the Board 
of Trustees of the Los Angeles Bar Association that one 
of our local judges is engaged as an actor on a weekly 
radio program which is broadcast from the stage of one 
of the local theatres ; and 


“WHEREAS, it appears that said broadcast is sponsored 
and maintained by a business concern for the purpose of 
selling its products and otherwise promoting its business 
interests ; and 


“WHEREAS, it appears that the name of said judge and 
the fact that he is a judge of one of our local courts is 
announced during the course of the broadcast, and said 
judge is referred to as ‘Your Honor’ frequently through- 
out the program: 


“Now THEREFORE, BE It REsotvep that the Board 
of Trustees of the Los Angeles Bar Association does 
hereby condemn such conduct on the part of any judge as 
a clear violation of the provisions of Canon 25 of the 
Canons of Judicial Ethics of the American Bar Associa- 
tion, and does hereby request the judge in question to 
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cease forthwith ‘using the influence of his name to pro- 
mote the business interests of others,’ either by discon- 
tinuing entirely his participation in said radio program, 
or by causing the sponsor, the announcers, the advertis- 
ing agency, and all others in charge of said program to 
refrain from using his name or the name or title of his 
judicial office, directly or indirectly, in any way or man- 
ner “3 

At that time the Municipal Judge in question [LeRoy 
Dawson] had been acting as radio comedian on the 
Quiz Court program for several weeks. Today, almost 
six months later, that judge [Dawson] continues his ef- 
forts as a radio comedian, in utter disregard of the canons 
of judicial ethics. 

In the so-called Hardy case [State Bar v. Superior 
Court, 207 Cal. 323, 340; 278 Pac. 432 (1929)], the 
Supreme Court held that judges of our courts of record 
are not members of the State Bar and hence are not 


subject to the disciplinary provisions of The State Bar 
Act. ; 


By his conduct, the radio comedian-Municipal Judge 
[Dawson] has posed the question “What are we going 
to do about it?” The question is worth repeating: 


‘What are we going to do about it?” 


Unfortunately, there was then little the Bar Association could 
do about it. LeRoy Dawson is not a member of either the Los 
Angeles Bar Association or the American Bar Association. 


But on Nevember 7th we can do something about it. 


Two thousand members of the Bar Association can let the 
people of Los Angeles County know that, although we may laugh 
with them at the antics of the comedian, we do not admire Judge 
Dawson’s willful disrespect for the Canons of Judicial Ethics and 
the efforts of the organized bar to uphold those standards. We 
can thus assure our judges—who do not, like Judge Dawson, 
ridicule the dignity of their position—that we admire their ad- 
herence to accepted standards of judicial conduct which all of us 
are bound by every tradition of our profession to respect. 

And between now and November 7th, each of the two thousand 
of us throughout the county can advise the voters to demonstrate 
again that the people do not award promotions to judges -who 
burlesque the solemnity of their high office. 
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SPEAK NOW ! 


With election day approaching, we are reminded of the old 
admonition: Speak now, or forever after hold your peace! 

As charges and counter-charges fly, names are called, and 
platforms discussed, amid the limited panoply of a war-time 
election, it should be remembered that only in a democracy such 
as ours is it possible to hold a nationwide election with the country 
deeply embroiled in a world-wide war. 

One way or another practically every citizen is busily engaged 
in furthering the winning of the war; fortunately the exceptions 
are negligible. It would be a great thing if all qualified voters were 
to go to the polls on November 7 and cast their ballots. In this 
way only can we show that we value the right of franchise guaran- 
teed to us by the Constitution. 

All attorneys, upon their admission to practice, took an oath 
“to support the Constitution of the United States and the Consti- 
tution of the State of California.” The service which the Bar 
has rendered, collectively and individually, during the war, has 
shown beyond doubt that we respect that obligation. Let’s add to 
that service on election day by voting and by seeing to it that all 
others who are registered do likewise, or forever after hold our 
peace !—P. McC. 





JUNIOR BARRISTERS 


Something of a novelty was featured at the recent October 
luncheon meeting of the Junior Barristers. Departing from strictly 
business matters, the members of the organization gathered to hear 
an informal discussion by “Spike” Jones, nationally known figure 
in the world of musical entertainment, of a recent tour of camps 
and battlefronts in England and France. 

The speaker gave first-hand, vivid accounts of the difficult con- 
ditions under which entertainers are performing a most valuable 
job in keeping up the spirits and morale of the boys overseas. Mr. 
Jones also related his very interesting experiences with such per- 
plexing problems as the robot bomb, German pianos, extremely 
mobile battle lines, and lack of adequate facilities of every kind. 

The meeting was enjoyed very much by those in attendance and 
served as a helpful reminder of the comforts enjoyed here at home. 


—R.S.5S. 
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NEW MEMBERS 


T is with pleasure that the BULLETIN again presents the names 
of persons who have become new members .of the Association, 
or whose memberships have been reinstated. The following list 
covers the period from September 14, 1944, to October 3, 1944: 


George Acret Victor Hyatt 

F. W. Audrain Arthur A. Jones 
Max Bernbaum George A. Judson 
Ben S. Blue Chauncey G. Kolts 
Carey Glover Branch, Jr. Milton A. Krug 
James A. Broderick, Jr. O. G. Lawton 

Louis M. Brown Moe A. Lesser 

John Boyce-Smith Charles P. McCarthy 
Clyde R. Burr Henry McClernan 
Byron R. Bentley Stanley Moffatt 
Charles E. Carpenter T. Paul Moody 

Paul S. Crouch Kenneth J. Murphy 
Burdette J. Daniels Nathan Newby 
Douglass A. Campbell Benjamin P. Oakford 
Joseph C. Du Ross Robert E. Paradise 
George A. Forde Harold B. Pool 

L. W. Frankley Henry C. Rohr 
Irwin M. Fulop A. A. Rotberg 
Donald K. Gault Michael Rudolph 
Otto A. Gerth Harvey S. Silbert 

H. Y. Gibson Victor P. Spero 
Betty B. Gillette Louis C. Spiess, Jr. 
Harvey A. Harkness Hortense Klein Stahl 
I. Henry Harris, Jr. Clayton B. Thomas 
Philo J. Harvey Bruce Wallace 
Julian L. Hazard A. L. Wirin 

Herbert L. Hirson Paul E. Younkin 





COMMENT AND CRITICISM. 


Jobs Back; No Foolin’: Apparently, courts are going to 
interpret the Selective Service Act’s requirement that e:n- 
ployers restore returning veterans to their jobs, strictly in 
favor of the vets—as Congress intended. The Third Circuit 
Court, Philadelphia, in a pilot case, says the law does not say 
a returned veteran must be an employee, but it is intended 
to protect “a position in the employ of an employer.” The 
case was that of a company doctor for a big corporation, 
which claimed that the doctor was an independent contractor, 
and that there was no “job” for him to cotne back to. But 
the court said that to uphold such a claim would defeat the 
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purpose of the act and limit its operation “to merely capricious 
arbitrary refusals.” 
* * * 

New Bar Governors: Herbert Freston and Julius Patrosso, 
both prominent and popular members of the local bar, are 
among the new Governors of the State Bar recently chosen. 
Mr. Freston served as President of the Los Angeles Bar Asso- 
ciation three years ago, and Mr. Patrosso has long been active 
in both state and local bar work. He was a member of the 
Board of Trustees of the Los Angeles Bar Association for two 
years. We may well rest assured that they will ably and ef- 
ficiently represent the entire membership of the State Bar. 

x * * 


County Lawyers: Someone back in Illinois says there 
is a shortage of lawyers willing to take so-called commercial 
practice; especially is this true, says the report to the Com- 
mercial Law League, in county seats. It is suggested by the 
report that the search for lawyers willing to handle com- 
mercial matters ties in with the problem of relocating lawyers 


after the war. 
SS 

Remember This Lobby: Deep in the body of the excellent 
report of the Committee on Administration of Justice (State 
Bar Journal for July-August), there is a brief paragraph on 
appointment of administrators by foreign heirs, to be read 
and remembered. Lest you missed it, we repeat it here: 

“This is a perpetual subject upon the agenda of this 

committee. We have continuously recommended to 

the Board, and the Board has continuously placed it 

upon the legislative program, statutes amending the 

present code provisions so as to allow foreign heirs 

to nominate administrators. The public adminis- 

trators’ lobby at Sacramento consistently has been 

able to prevent the enactment of any such statutes. 

We again unanimously approve the principle of such 

statutes.” 
te. 

Wartime Goodwill: The A.B.A. Special Committee on 
Economic Condition of the Bar, in its recent report to the 
Chicago convention, makes a striking suggestion to state 
and local bar associations. It says it has been impressed with 
the significance of contacts now being made by lawyers en- 





—_eFroQ oF 1f fo 


Law) 


OCTOBER, 1944 39 


gaged in activities related to administration of Selective 
Service and legal assistance to servicemen and dependents; 
that a large portion of the population is making its first 
contact with the legal profession through these voluntary 
efforts, and that state and local bar groups have the oppor- 
tunity for giving impetus to the consideration of legal aid, 
low cost legal bureaus, lawyers reference systems, and other 
programs to continue legal service to this clientele. 


It should be noted that the Los Angeles Bar Association 
long has been, and still is, especially active in all these fields. 
Its lawyers’ reference service has been operating successfully 
for a number of years.—E D. M. 





IS A PRESUMPTION EVIDENCE?* 


By William G. Hale, 
Dean of the School of Law, University of Southern California 


HE recent publication of Judge William J. Palmer’s intriguing 

book on “Indices to Probability” and the review thereof by 
Judge Lester W. Roth in the July, 1944, issue of the Los Angeles 
Bar Buttetin! in which the reviewer unreservedly supports Judge 
Palmer’s thesis that presumptions are evidence, leads me to adopt 
the medium of this same periodical for a reprint of views pub- 
lished by me in the June, 1944, issue of the Southern California 
Law Review,” supplemented by a few observations that have oc- 
curred to me since then, some of which are suggested by Judge 
Roth’s comments. 


My note in the Southern California Law Review was prompted 
by the decision in People v. Pay Less Drug Store,’ which dealt 
with a presumption contained in the Unfair Practice Act. 


The portion of that note dealing with the present problem is 
as follows: 


The court also makes passing reference to “the rule in this 
State that a presumption is evidence, and may itself create a 
conflict with the evidence produced by the adverse party.” This 
heresy has its inception in the language of the Code. It is time 


*For another article on presumptions by Dean Hale, see “Presumptions : 
Comment on Tot v. United States,” 19 Bar Butetin, 274 (April, 1944). 

119 Los Angeles Bar Bulletin, m2 

217 Southern California Law Rev 384. 

861 Adv.Cal.App. 889, 143 Pac. (2d) "762 (1943). 
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that it be laid low. A quick and logical way to do it is to de- 
clare it unconstitutional. I dealt with this problem incidentally 
in my note on the Tot case. I would let the matter drop except 
for two facts; first, it calls for remedial action, and damnable 
iteration may induce it; and, second, within the last year or two 
the thesis that a presumption is evidence has received some 
published support. 


IS A PRESUMPTION EVIDENCE? 


Let us examine the wording of the presumption in this case. 
It says the “proof of one or more acts of selling . . . any 
article or product below cost . . . together with the injurious 
effect of such acts, shall be presumptive evidence of the purpose 
or intent to injure competitors.” More succinctly the statement 
is that A is “presumptive evidence” of B. It should be noted, 
first, that the only “evidence” referred to is A. Second, the 
statement is not that A is evidence of 8B, but that A is “pre- 
sumptive” evidence of B. The word “presumptive,” or “pre- 
sumption,” is important. It is the thing we are talking about. 
Section 1959 of the Code of Civil Procedure says: “A pre- 
sumption is a deduction which the law expressly directs to be 
made from particular facts.” The presumption thus is a legal 
mandate. If the presumption is conclusive, the mandate fore- 
closes the issue as to the actual existence of B. If the pre- 
sumption is a rebuttable one, the mandate is no less a mandate 
but it compels only a tentative assumption as to the existence 
of B 

From this tentative assumption which the law compels, flow 
various procedural consequences, which clearly involve no ques- 
tion of evidence. It may operate to get plaintiff past a non- 
suit; it may get a directed verdict for plaintiff, based not upon 
any finding or any basis for finding the actual existence of B, 
but upon the ground that defendant has made either no, or in 
any event an inadequate, effort to show the non-existence of B. 
The court is arbitrarily assuming the existence of B in order 
to secure a disposition of the controversy. To this extent, the 
rule eliminates all questions as to the actual existence of B, 
quite as a conclusive presumption arbitrarily totally precludes 
all question as to the existence of B. Now let us suppose that 
defendant offers evidence to show that B actually does not 
exist—as, of course, he may if the presumption is rebuttable— 
and that such evidence is sufficient to take the case to the jury. 
What becomes of the presumption from now on? Having 
served to fix the burden of going forward with the evidence 
(or the burden of persuasion as the case may be), what more 
is there for the presumption to do? Obviously, in a procedural 
way, there is nothing more for it to do. It has fully served all 
procedural purposes.5 The parties are now at each other on the 
vital issue of B’s actual existence. This issue will be deter- 
mined as any other issue of fact by evidence and reasoning 
processes, arguments of counsel, et cetera. Will the presump- 
tion serve any purpose in this phase of the case? Can any- 
thing that can properly be called “evidence” be squeezed out of 


4Note, 17 Southern California Law Review, 48 (1943). 
5I am not unaware of the’ fact that, in some jurisdictions, a presump- 
tion may be revived procedurally under some circumstances. 
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it? The California cases have repeatedly declared that a pre- 
sumption is evidence, that in itself it is sufficient evidence to 
support a finding. They do not rationalize this doctrine. 
They have not picked the thing to pieces. They have, in the 
main, been content to refer to Section 1957 of the Code of 
Civil Procedure, which expressly classifies presumptions as evi- 
dence. Clearly a presumption can not be evidence. It is a rule 
of law which requires that an assumption be made for the time 
being. This rule can not have any evidential value. It can not 
be weighed. What would a jury do with it along with the tra- 
ditional type of evidence? Telling the jury of the presumption 
and that it is evidence will have either of two effects, both of 
which are bad. It will either leave the jury in a state of utter 
bewilderment, or result quite possibly in an arbitrary assumption 
of the truth of the presumed fact. In any event, in its practical 
operation, it would at least go so far as to impose upon the 
party against whom it operates the burden of perstasion. 


Not so long ago Judge William Palmer set himself the serious 
task of really trying to rationalize this idea that a presumption 
is evidence.6 The remainder of my comment will be directed to 
Judge Palmer’s challenging article. May I say at the outset 
that I consider his attempted justification of the doctrine wholly 
untenable. Judge Palmer’s thesis is that a presumption is a 
“statutory declaration of a probability that arises from general 
human experience” and that it is this probability, based on gen- 
eral human experience, that is the evidential fact to be considered 
and weighed by the jury. It must be conceded that this gives 
the “evidence” notion of presumptions a plausible turn, but it 
will not bear analysis. First, this assumption that presumptions 
impliedly assert the fact of experimental probability is not true. 
It is true that, in a goodly number of presumptions, there is an 
element of logical inference from the basic fact to the pre- 
sumed fact, but it is by no means an element of all presump- 
tions either legislative or judicial. And in those cases where the 
“core of logic” is present the strength of the inference may he 
great or small. It could well be much below “probability.” The 
reason for one presumption may well be that it expresses the 
normal happenings and for that reason procedurally assumes 
the facts to be in accord therewith unless there is some show- 
ing to the contrary. However, there may be other reasons for 
the presumption. The facts may be so much within the knowl- 
edge of the party against whom the presumption operates, that 
it is deemed reasonable and practicable to throw upon him the 
procedural burden at least of going forward with the evidence— 
and in some instances even the burden of persuasion. The pre- 
sumption that goods damaged enroute, which have passed 
through several carriers, were damaged by the last carrier falls 
in this latter category. There is no factor of logical inference 
or normal probability underlying this presumption. When we 
look at presumptions by and large there would be no more jus- 
tification for finding in rebuttable presumptions a legislative 
declaration of probability than for finding in conclusive pre- 
sumptions an implied legislative declaration that where A is 


6Palmer, Battle of the Presumptions, 15 Los Angeles Daily Journal, 

#197 (Aug. 18, 1942), commented on in Morgan, Further Observa- 

tio on Presumptions, 16 Southern California Law Review, 245, 261 
3). 
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present B will inevitably be present as a fact. Unforunately 
the presumption terminology is misleading. It is used to secure 
certain procedural or substantive law results, not for evidential 
purposes. 

Conceding for the moment some persuasiveness to Judge 
Palmer’s thesis as applied to some presumptions, nevertheless it 
must be noted that it is not carried into practice. For the court 
merely to call the jury’s attention to the presumption and that 
the law deems it evidence falls far short of getting before the 
jury the evidential factor which Judge Palmer’s penetrating eye 
sees by looking through the presumption to matters lying behind 
it. If Judge Palmer’s thesis is to obtain it must be carefully 
spelled out to the jury by the court. 

Finally, Judge Palmer’s thesis at best touches only a very small 
part of the whole field of circumstantial evidence, so it can 
hardly be believed that the legislature, when it declares a pre- 
sumption, is in any way motivated by a desire to give the jury 
aid in reasoning from basic fact A to the possible existence of 
the presumed fact B. The implicit matters that Judge Palmer 
refers to fall in the very broad category of matters of common 
knowledge which are always a factor used by the jury in its 
fact determinations and which we assume are known to juries 
and may well be impressed upon them by arguments of counsel. 
Take, for example, evidence of character as circumstantial evi- 
dence of conduct in accord with such character. We have no 
legislative pronouncement, either express or by implication, tell- 
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ing the jury that common experience or psychological science 
shows a correlation between character and conduct. How does 
a jury discover that the testimony of a witness may be false 
or at least colored by his bias? Why look to the legislature to 
discover in a concealed form the idea that self-preservation is 
the first law of nature? I submit that, where there is a pre- 
sumption, when the case reaches the point where the jury is to 
try to decide whether fact B actually existed, the logical per- 
suasiveness, if any, of fact A will be more readily and the more 
realistically determined as generally is done in the wide field of 
circumstantial evidence if the jurors are not muddled and con- 
fused by having a presumption injected into their processes of 
rationalization. If and when the jury needs such aid, it can 
reach the jury through argument—or in cases of special need 
through judicial notice or the calling of an expert witness. 


ADDENDA 

First I wish to supplement the foregoing discussion with an 
illustration. Let us consider the presumption of death from seven 
years absence, et cetera. Suppose a case involving the issue 
of death were to come on for trial after the lapse of six 
years and 364 days without any word having reached those who 
would normally hear from the individual if he were alive. On 
the basis of logical inference the trier could reasonably find that 
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the individual was deceased. However, such a finding would not 
be required even if no evidence to the contrary were introduced. 
But suppose this issue were to arise in court two days later, the 
“presumption” at that time having come into operation. Now, 
in the absence of evidence to the contrary, a finding of death would 
be required. Evidentially would the probabilities have changed? 
Most assuredly not, but the procedural set-up would have changed 
and solely by reason of the presumption. In the prior instance 
we would say that the trier of fact might find death, in the latter 
he must so find. If, perchance, sufficient evidence to refute the 
presumed fact were introduced to require that the issue be left 
to the jury, it is difficult to see what use the jury should or 
could make of the presumption qua presumption. The presump- 
tion would add nothing of evidentially persuasive force that did 
not exist the day before the presumption became operative. 


I now note some of the statements in Judge Roth’s review 
of Judge Palmer’s book. Judge Roth says (19 Los ANGELEs 
Bar BuLLetIN, at p. 371): 


“It is idle to talk of presumptions being procedural devices 
which shift the burden of persuasion or the burden of going 
forward. All evidence produced by one side or the other shifts 
the burden of persuasion or the burden of going forward.” 

I am sure that Judge Roth, if and when he reconsiders this 
statement, will wish to withdraw it. It is not at all true that 
“all evidence” shifts the burden. When the burden shifts, it is a 
rule of procedural law that shifts it. Moreover, it is not “all 
evidence” but only a certain quantum of evidence that, under the 
law, imposes a certain procedural duty upon the judge that in 
turn has the effect of shifting the burden. For example, let us 
start with a case in which the incipient burden at least is on the 
plaintiff. He may introduce some evidence, but until he intro- 
duces enough evidence to get by a nonsuit (unfortunately in Cali- 
fornia that is too little) it is clear that no burden shifts to the 
defendant. But even if he introduces just enough to lead the court 
to deny a nonsuit, it still is incorrect to say that the “burden” 
of going forward with the evidence shifts. The defendant may 
still get a verdict, even if he offers no evidence. It is true that 
he will run risks if he offers no evidence to the contrary, but in 
the absence of such evidence the case will go to the jury and 
the jury may not be persuaded by the plaintiff’s evidence. To 
speak of the shifting of the burden in such case is to use the word 
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“burden” loosely. It is only when the plaintiff has introduced that 
quantum of evidence which would require the court to grant a 
directed verdict for the plaintiff that it can accurately be said 
that the burden of going forward with the evidence shifts to the 
defendant. It shifts at that point, not by reason of the evidence, 
but by reason of the rule of procedural law requiring a directed 
verdict, so that the defendant will be washed up if he offers no 
evidence. It is a rule of procedural law that tells a judge under 
what circumstances he is to direct a verdict. Generally speaking, 
that rule is that he shall do so when a jury could not reasonably 
find to the contrary. Now if the plaintiff has a presumption to aid 
him in winning his case, the presumption as a rule of law, be- 
comes controlling in the exercise by the judge of his procedural 
function of directing a verdict in the absence of evidence to the 
contrary. It has this effect not because of its evidential value but 
because it is a rule of law which is mandatory in its effect. It be- 
comes operative when the basic fact from which the presumption 
arises is established. If the basic fact is admitted or otherwise suf- 
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ficiently established when the plaintiff has rested, the directed 
verdict for the plaintiff must ensue in the absence of evidence to 
the contrary. If the basic facts may still be questioned, then the 
case must go to the jury even in the absence of evidence to the 
contrary, with an instruction to find for the plaintiff if the jury 
is persuaded of the existence of the basic fact. In such event 
the presumption still arbitrarily controls—this time controls the 
action of the jury. 


Another statement in Judge Roth’s review. On page 370 he 
says, parenthetically: ‘A witness is evidence.” If he means 
“therefore presumptions are evidence,” shall I say I fail to follow? 
But more than that the statement itself is somewhat startling. 
Of course it is not important. I mention it merely because it is 
indicative of a loose use of language which is befuddling the whole 
problem which is under discussion. As it stands the statement 
cannot be true. A witness gives testimony which is evidence. 
But the witness is not the evidence. It is possible that what Judge 
Roth had. in mind was that the demeanor of a witness may be 
considered in passing upon his credibility. However, then it is 
not the witness but his demeanor that is the evidence. It re- 
mains that the statement is not true either in whole or in part. 


In presenting my thesis that presumptions are not evidence, 
it is perhaps needless to say that I am not denying that the 
California cases speak of presumptions as evidence and that the 
legislature in a sort of back-handed way has declared them to be 
evidence.’ I am rather discussing the matter de novo, so far as 
the California law is concerned. And my contention is that the 
language does not make sense. I am reminded of the wit- 
sharpening dialogue, of ancient vintage, between a father and his 
small son. Father: How many legs has a cow? Son: Four. 
Father: But if you call the tail a leg, how many legs would she 
have? Son: Five. Father: But calling the cow’s tail a leg 
doesn’t make it a leg. The attempt to give the effect to Section 
1957 of the Code of Civil Procedure of requiring that presumptions 


7See Code of Civil Procedure §1957. However, the interpretation of 
the statutory law of California on this subject will bear re-examination. 
The study should not be confined to Code of Civil Procedure §1957, 
but should include Code of Civil Procedure §§1959, 1827, and 1832 
See in this connection dissent by Traynor, J. in Speck v. Sarver, 20 


20 (2d) 585, 590 (1942). 
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be treated as evidence is to render the enactment arbitrary and thus 
I believe unconstitutional as a denial of due process. 


Again I am not unaware in my thinking on this subject, that 
the basic fact, underlying some of our well-recognized presump- 
tions, may have an evidential value, i.e., may be evidence. Ration- 
ally, the basic fact may be more or less persuasive of the pre- 
sumed fact. That value exists independently of the “presumption” 
and does not disappear even in those jurisdictions where evidence 
contrary to the existence of the presumed dispels the presumption 
as such. And in this connection it cannot be too strongly empha- 
sized that there are rebuttable presumptions in which there is no 
basis of logical inference from the basic fact to the presumed fact. 
Some of the discussion of the major issue has been confused by 
a failure to keep these distinctions in mind. 
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F someone asked you today for a dollar to help care for a child 
in Los Angeles Orphanage, you would give it. You would 
give it the day you were asked, even if it happened to be the last 
dollar you had in your pocket that day. There isn’t a doubt. 
But you won't be asked. Neither Los Angeles Orphanage, nor 
California Babies’ Hospital, nor the YMCA, nor the YWCA, 
nor any of the other 95 Community Chest agencies will make 
a separate appeal to you. 


They are all united in the 133 War Chest agencies that ask 
you to give one gift . . . today. 


You will not be asked for money by United China Relief, 
Belgian War Relief, Philippine War Relief, Greek War Relief, 
United Yugoslav Relief Fund . . . or any of the other causes 
that enable us to share our plenty with our Allies who have lost 
their families, their homes, their crops, their clothing 
everything but their lives. 


You will not be approached by anyone representing War 
Prisoners’ Aid . . . though there are 53,000 American prison- 
ers who need help. USO will not ask a separate gift for its 
thousands of clubs, mobile units, camp shows, or hospital shows. 
United Seamen’s Service will not appeal to you for funds to 
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continue the 82 rest centers it maintains on six continents, where 
seamen may recover from torpedo nerves. 

Not one of them will ask . . . though there are few of 
them you would refuse. Not one of the 133 agencies united in 
the War Chest will make a separate appeal for contributions. 


Add the sums (dollars to some, pennies to others) you would 
give if each of the 133 agencies asked you individually, and give 
that total to the War Chest. That’s the one big way we have of 
helping our armed forces, our suffering Allies, and those who 
need our help here at home. 


YOUR WAR CHEST SERVES ON THREE FRONTS 
YOU FIGHT BY GIVING! 





JOINT TENANCY* 
By Albert M. Cross, of the Los Angeles Bar 


Manifestation of Survivorship of Record After Death 
of a Joint Tenant 


Our next inquiry will be as to how the joint tenancy survivor- 
ship is made manifest of record, after one of the record joint 
tenants dies. If the deceased died in California and his death 
certificate is registered in this state, and if the value of the joint 
tenancy land and all other property of the deceased is small 
enough to be clearly within the exemptions of the state inheritance 
tax law, the title companies in Southern California have been 
in the habit of recording a certified copy of the death certificate, 
with an affidavit of the survivor, or of some person knowing the 
facts, that the deceased named in the certificate is the same person 
named as a joint tenant in the instrument creating the joint 
tenancy, describing fully such instrument and the property therein 
described ; and such affidavit stating the value of all assets of the 
deceased, including the joint property. On this recorded certificate 
and affidavit, the title company ordinarily will vest the title in the 
survivor. Only death certificates registered in California can thus 
be used for the reason that a California statute makes a certificate 
of death registered here prima facie evidence of such death. A 


*This is the third and last installment of Mr. Cross’ article. The 
first and second installments appear in the August and September, 1944, 
numbers of the BULLETIN. 





OCTOBER, 1944 51 


certificate from outside the state would have no such presumption 
to support it. 


There was one interval when the title companies could not 
accept such death certificate and affidavit. Old Code of Civil 
Procedure §1723 provided for making such proof of death by a 
petition in the superior court alleging the property held in joint 
tenancy, and the death of one tenant; and provided for a decree, 
after notice and hearing, adjudging the death and fixing the amount 
of the inheritance tax, or determining no tax, on a report by the 
inheritance tax appraiser. In 1931, Code of Civil Procedure 
$1723, then permissive and not at all compulsory, was amended 
to provide that in case of the death of a joint tenant, there must 
be such court proceeding in case of joint tenancy only, still re- 
maining permissive as to proof of death in other life estates. This 
compulsory feature, however, was later repealed, and in 1939 
Code of Civil Procedure §1723 was repealed, and the provision for 
such proceeding, purely permissive, was lifted over and enacted 
into the Probate Code, being sections 1170 to 1175 thereof. 


Sometimes such a court proceeding is essential. The Torrens 
Title Act requires a court decree finding death to be registered. 
If the joint tenancy parcels are of value beyond inheritance tax 
exemptions, court proceedings are necessary in all cases. 


If there happens to be a regular probate proceeding pending, 
necessary because of other property interests, which identifies the 
deceased as a joint tenant in the property in question, and the 
inheritance tax appraiser includes joint tenancies with other 
property in his report on file, then it is unnecessary to employ the 
special proceeding, or to record the death certificate and affidavit, 
to show the survivorship, except under the Torrens Title Act. 


We now have skirted the edges of a joint tenancy, showing 
how it may be created, how severed, on what property interests it 
may be placed, and how survivorship may be established of record, 
but not much has been said about the inner workings of the joint 
tenancy. I thought it best to clear the shorter topics first as this 
branch of the subject is enough in itself for a whole discourse, and 
even a whole book. 


In 7 Cal. Jur., Cotenancy, §3, p. 332, and authorities there 
cited, you will find a statement of the four essential unities and 
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incidents in a joint tenancy: namely, unity of time, title, interest, 
and possession, and the incident of survivorship. 


The Unities 


Now first as to the unity of possession, the only one of these 
unities which the joint tenancy has in common with any other 
estate: e.g., tenancy in common. 


Each joint tenant has a full right of possession of the whole 
property. But this is not a right of exclusive possession in either 
tenant. Sometimes one tenant takes exclusive possession, either 
adversely or by acquiescence of the other tenant in which event 
their rights can be settled by the obligation of the tenant in pos- 
session to pay expenses of upkeep and taxes and account to his 
cotenant for his share of the net profits, if any, and the liability 
of the tenant in possession to his cotenant if he commits waste. 


But if the two joint tenants come into a head-on collision 
and they can’t agree, each demanding exclusive possession, there 
is no way the law can give it to them. In such an impasse, their 
only recourse would be to sell the property, or, failing agreement 
on that, for one of them to file a partition proceeding and dispose 
of the property, by allotment in severalty or by sale. Of course 
one tenant could sell and convey his interest, thus substituting 
another tenant in common in his place, but with the same problem 
as to possession. Now each joint tenant may lease his interest 
in the property, but a lease by one cannot affect the right of the 
other tenant not joining as lessor in the lease. The lessee can 
obtain exclusive possession, and that is what every lessee wants, 
only by paying each joint tenant the reasonable value of his right 
of possession. Swartsbaugh v. Sampson, 11 Cal. App. (2d): 451 
(1936) (hearing denied by supreme court). In other words, the 
lessee will have to pay a second rent probably as great as his 
rent to the first tenant; and he cannot avoid his existing lease, 
because the one joint tenant had the right to lease his interest, 
and the lessee is bound to pay the rent he contracted to pay for 
such interest. When your client wants a lease drawn for him 
as lessee, prudence should dictate that you check up on the record 
title, and get all the owners in title into the lease as lessors. 


Now back to the other joint tenancy unities. What sort of title 
is vested in each joint tenant under these unities? Here is what 
our supreme court, following the common law, says about that. 
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In Estate of Guernsey, 177 Cal. 211, (1918), at pages 215 
and 216, the court, quoting in part from another decision, said 
that at common law the title to the joint property did not pass 
to and vest in the survivor upon the death of the tenant, but that 
each tenant was seized of the whole estate from the first, and no 
change occurred in his title on the death of his cotenant; that it 
simply remained in him, and came to him wholly from the original 
grant. 


This doctrine that all and each separately own the whole at 
the same time is the oddest and strangest legal concept in the 
whole realm of real estate law. But it is necessary to sustain the 
unities of the joint tenancy. There must be unity of time, so 
that all can get in on this kind of ownership when the joint 
tenancy is created; and a unity of estate and interest, so that 
each and all can own the same thing; and the incident of sur- 
vivorship depends on this rule that each and all own the whole. 
The theory is that when one of three joint tenants dies, not only 
does he fall out and die, but his interest falls out and dies with 
him, leaving the survivor to continue to own the whole under 
the original deed or will. Otherwise the heirs of the deceased 
would come in. Thus each of a number of joint tenants may drop 
‘ out by death narrowing the remaining owners in joint tenancy, 
until the last survivor is left with the whole he had owned from 
the start. It reminds me of the old ballad about ninety-nine 
bottles a-hanging on the wall, one bottle coming down with each 
verse till only one bottle is left. And this rule explains what 
happens when one of three joint tenants conveys his interest or 
loses it by judicial sale. His one-third interest can be severed 
and broken off, but such severance cannot affect the right of the 
remaining tenants to continue as joint tenants in the remaining 
undivided two-thirds interest, under the original grant. 


This sole ownership of the whole title by the survivor may 
produce some burdensome results in taxation. I heard recently 
of a wealthy man, owning several valuable properties, apart- 
ments and residences, all in joint tenancy with his wife, who con- 
cluded to take all of these properties out of joint tenancy and 
put them into tenancies in common, on the advice of his tax 
expert. The expert is reported to have given this reason. Both 
the federal estate tax law and the state inheritance tax laws 
charge the whole value of the joint tenancy properties into the 
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total tax liability of the surviving joint tenant; that the federal 
law will permit a deduction therefrom of any separate property 
funds of the survivor which went into acquiring the joint tenancy 
properties, but not any community property funds. As much of 
such purchasing funds is community, the wife, if she survives, 
gets little or no credit on the values of the joint tenancies. The 
state law is somewhat more liberal in allowing credits. If the 
properties were held in tenancy in common, one-half their value 
would not go into this total and the credits and exemption on 
the other half would much reduce the total tax. I have not in- 
vestigated this matter. I have the opinion of the tax expert only 
as told me by a brother lawyer. I don’t know much about tax 
technicalities, leaving that to those who like it and have educated 
themselves in tax law. 


Next I call your attention to a real brain teaser which shows 
that joint tenants get into troublesome complications among them- 
selves. 


A and B, husband and wife, acquire an interest as joint tenants 
in an undivided one-half interest in a parcel of land. C and D, 
husband and wife, acquire as joint tenants the other undivided half 
of the same property. Then C and D, husband and wife, convey 


to A and B, husband and wife, as joint tenants. A and B now 


hold the whole title, but what is their estate in the property after 
this last deed? In a group of title company lawyers to whom 
this problem was presented, two different and vigorous opinions 
were expressed. One was that A and B having originally a joint 
tenancy on an undivided half and subsequently receiving the 
other half in joint tenancy from C and D, the two joint tenancies 
would merge or amalgamate into one joint tenancy in A and B 
on the whole property. The other opinion was that in the last 
analysis there could be no whole joint tenancy on the whole 
property without resorting to two deeds: namely, the original deed 
to A and B on one-half; and a second deed from C and D to A 
and B on the other half, and that a whole joint tenancy on the 
whole would violate two rules: one that the joint tenancy must 
be created in a single instrument, whereas here there would be 
two instruments; and the other rule that the interests must be 
acquired at the same time, whereas here the two interests were 
acquired at different times; and that the two joint tenancies on 
separate undivided halves could not both be kept alive because 
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the whole title had passed to A and B. Hence A and B must 
become tenants in common of the undivided one-half conveyed 
by C and D, and also become tenants in common of that half 
with themselves as joint tenants of the other undivided one-half. 
This would result in three kinds of title: separate interests of the 
wife and community interest of the husband in the tenancy in 
common half, and joint tenancy on the other half; and A and B 
would be tenants in common with themselves in different ca- 
pacities. It would behoove A and B in this situation to make 
haste to convey out all of their possible interests in the property 
in a deed to a third party and take back a deed to themselves in 
joint tenancy, which undoubtedly would-be good. Failing this, 
if A or B died, a quiet title action would be necessary to determine 
whether the survivor took the whole as surviving joint tenant 
under the first theory above; and, if held the survivor could not, 
then determine what the interests in the property were as be- 
tween the survivor and the estate and heirs of the deceased spouse. 
The court would need the wisdom of Solomon to decide such 
perplexing problems lurking in these joint tenancies and spring- 
ing out to perplex the court and the unsuspecting parties. Quite 
likely the court would shy away from the second theory, splitting 
the title into so many and such queer fragments—almost a reductio 
ad absurdum—and might take the bull by the horns and join the two 
joint tenancies together into single joint tenancy of the whole, on 
the first theory, and adjudge the whole title to be in the survivor. 
Such a final judgment, right or wrong, would settle the questions 
involved, for the court has as much jurisdiction to err as to de- 
cide correctly. If the case were appealed, and the supreme court 
had to decide these questions as a precedent, I think the court 
would feel more strongly than ever that joint tenancies are not 
favored under the California law. 


Homesteads and Joint Tenancies 


I pass on to give you some illustrations of what can happen 
in situations involving a homestead and a joint tenancy when they 
come into relation with each other. 

A and B, husband and wife, own a lot as joint tenants. B, 
the wife, declares and records a homestead on the whole lot, her 
husband not joining in the homestead declaration. This she may 
do, as she can put the homestead on her own separate property 
interest, and also put it on his separate property interest with- 
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out his consent, though he cannot homestead her separate 
property without her consent. Civil Code §1239. And he 
does not need an exclusive right of possession to justify her home- 
stead on the whole lot. She has a freehold interest, and a home- 
stead may be declared on a freehold interest which, under Civil 
Code §1238, vests in the claimant the immediate right of pos- 
session, even though such right of possession is not exclusive. 


Now A, the husband, dies. Probate Code §663 (formerly Code 
of Civil Procedure §1474) provides: “If the homestead was 
selected from the separate property of the husband without his 
consent, it vests on death in his heirs or devisees, subject to the 
power of the court to set it apart for a limited period to the 
family of the decedent as hereinabove provided.” The question 
is, following the husband’s death, does B, his wife, take the whole 
lot as surviving joint tenant, or does the title to one-half vest in 
the heirs of A, the husband, under Probate Code §663? This 
question is undecided in California. Some good lawyers contend 
that when A dies his joint tenancy title falls and the homestead also 
falls for lack of an estate on which to rest; and, therefore, there 
is no homestead under which the heirs of A, the husband, can 
take title under Probate Code §663. This would seem to be 
sound reasoning were it not for the fact that the wife’s estate 
in the lot remains to support the homestead; and were it not for 
the decision of our supreme court in Estate of Beer, 178 Cal. 54 
(1918), not involving a homestead on joint tenancy property, but 
where it is said (p. 56): “To the extent provided in the home- 
stead law for the benefit and protection of both spouses while 
living and for the benefit and protection of the survivor, the title 
to the property is at all times subject to the homestead, with the 
result that upon the death of one of the spouses, whatever title he 
or she had in the property selected as a homestead is absolutely 
extinguished by operation of law, the homestead absorbing all such 
title. The owner of separate property selected by him or her as a 
homestead by the selection . . . dedicates it to this paramount 
purpose.” 

Now if a valid homestead becomes the paramount title absorb- 
ing all previous title of the spouses and extinguishing such title, 
in case of death, perhaps the homestead on a joint tenancy, being 
paramount, would not fall when the joint tenancy falls. All of 
the above can be avoided if both husband and wife join in declar- 








OCTOBER, 1944 57 


ing the homestead .on the joint tenancy property. Then, under 
the same statute (Probate Code §663), on the death of either 
spouse the homestead property vests in the survivor, the same as 
under the joint tenancy. So it is wise to have both spouses join 
in such a homestead. 


I will now outline a situation involving homesteads, joint 
tenancies, and a judgment creditor of one of the joint tenants. 


A and B, single men, acquire as joint tenants, an apartment 
house with a dozen apartments. They both marry, both couples 
of husbands and wives declare homesteads on the property, 
reciting they are residing on the property. ‘The couples, re- 
spectively, move into apartments one and two, and actually occupy 
no other part of the premises, but each joint tenant owns the 
whole title to the premises, and the homestead of each is upon 
the whole premises. A creditor, C, has a judgment against A, 
one of the joint tenants. C, the judgment creditor, may have two 
remedies under the statute as to the homestead of A, his judg- 
ment debtor, on an execution under the judgment. 


Under Civil Code §§1245 to 1256, a creditor may issue an 
execution and file a petition within an allowed time, claiming the 
homestead interest exceeds $5,000, and asking for the appointment 
of appraisers to determine the value of the homestead interest 
owned by the claimant. The first remedy is under Civil Code 
$1253, which provides: “If from the report of the appraisers 
it appears to the judge that the land claimed can be divided with- 
out material injury, he must by an order direct the appraisers 
to set off to the claimant so much of the land, including the 
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residence, as will amount in value to the homestead exemption, 
and the execution may be enforced against the remainder of the 
property.” 

The second creditor’s remedy under these sections is this: 
if the property cannot be thus divided and set off, and the appraise- 
ment exceeds $5,000, the amount of the homestead, then the 
property may be sold under the execution, but no bid will be re- 
ceived unless it exceeds $5,000, the amount of the homestead. 
and out of the proceeds $5,000 shall be paid to the homestead 
claimant. 

The interest of A in the apartment house exceeding $5000, 
the creditor, C, issues an execution and has the appraisement 
made as exceeding $5,000 in value. 

The apartment house, 12 or 15 apartments with many fa- 
cilities used in common by all tenants, such as heating plant, 
entrances, hallways, et cetera, cannot be divided or set off in 
severalty, so C causes A’s interest in the apartment house to be 
sold for over $5,000; gives $5,000 to A, the homestead holder, 
and bids the property in at execution sale. He thus becomes a 
tenant in common, having an undivided one-half interest with B, 
the other joint tenant, not a judgment debtor in the judgment. 
B’s homestead still rests on the whole property. 

If a portion of the property could be divided and segregated, C, 
by analogy of the cases of Wagner v. Ulrich, 204 Cal. 452 (1928), 
and Montgomery v. Bullock, 13 Cal. App. (2d) 196 (1936), 
possibly might afterward quiet title against B as to such part of 
the premises set apart to C derived through sale of A’s share as 
is not necessary to B’s homestead, which could remain on B’s 
share. But the apartment house not being subject to division and 
separate allotment, C would have no remedy against B under 
the homestead law, since B is not a party to the judgment against 
A. And C’s only other remedy would be to file an action for 
partition. Here again there could be no division and allotment 
in severalty, so B’s homestead could not be assigned to any part 
of the apartment house set aside to B in severalty. The. whole 
apartment house would have to be sold in the partition proceeding. 
Now how would the net proceeds of the sale be divided between C, 
the creditor, and B, former co-joint tenant? If B’s homestead 
value of $5,000 were proposed to be first deducted from the 
whole net sale price, and the balance divided equally between 
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B and C, B would object that half of his homestead was being 
paid out of his own share of one-half due him as tenant in common. 
B could contend that, since he was not concerned in the judgment 
against A, and he, B, had a homestead against the whole property, 
all of his homestead, $5,000, should be deducted from creditor C’s 
share of the proceeds, and B should receive all of said $5,000 from 
C’s share as tenant in common, and also receive all of his own 
share as tenant in common with no deduction. Such contention 
of B would find some support by analogy from the case of White 
v. Horton, 154 Cal. 103 (1908), holding that, where on mortgage 
foreclosure the property was sold for a sum in excess of the 
mortgage debt, the excess funds should first be paid to the 
amount of $5,000 to a defendant having a homestead on the 
property, and the remaining balance only should be paid to a 
judgment creditor who had bought in the property on execution on 
a judgment against the homestead claimant, defendant in the judg- 
ment. Again, C, our judgment creditor, might claim that since 
his execution sale severed the joint tenancy, B must be content 
to take his homestead and share of proceeds as tenant in common 
all out of his one-half share of the proceeds, leaving the other one- 
half share to C without any deductions for B’s homestead. 
Probably C would not get very far with this contention against B’s 
homestead on the whole property, which was independent of, 
and could not be affected by, the judgment against A. Thus C, 
to realize on his sale of the joint tenancy interest of A, the judg- 
ment debtor, would be compelled to pay A $5,000 in cash on the 
homestead of A, the judgment debtor, and submit to deduction of 
another $5,000, in whole or in part, from his share of the parti- 
tion sale to satisfy B’s homestead. 

Whatever the outcome, it is clear that the creditor’s remedy 
is doubtful and crimped and curtailed by the doctrine of joint 
tenancy that each tenant owns the whole title, and the homestead 
rule that he may put his homestead on the whole title, even if 
he has not exclusive possession, and even if the value of his joint 
tenancy share in the property is over $5,000. 


Joint Tenancy Created With Community Funds; Rights 
of a Judgment Creditor of One Joint Tenant 


Now one illustration as to what happened where a claim of 
joint tenancy and a claim of community property came into ques- 
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tion, in a controversy as to which of these two estates existed in 
the property in question, and where a judgment creditor was in- 
volved. 


In Hulse v. Lawson, 212 Cal. 614 (1931), C, a judgment 
creditor of A, filed an action against A and B, husband and wife, 
to have a parcel of property owned by 4 and B as joint tenants 
held to be community property of A and B, and to have the lien 
of C’s judgment imposed on the land, on the ground that com- 
munity property funds were used by the husband in paying the 
purchase price and for improvements on the joint tenancy 
property. If the property were a joint tenancy, the wife’s sepa- 
rate property interest would not be subject to the judgment lien. 
13 Cal. Jur., Husband and Wife, §27, p. 822. But if the property 
were community, the whole thereof could be adjudged in the 
action to be subject to such judgment lien. The court held that, 
in the enforcement of the creditor’s remedy, the property was 
correctly adjudged by the trial court to be community property. 
This might seem at first blush to be in conflict with Siberell v. 
Siberell, 214 Cal. 767 (1932), and other cases cited above, holding 
that both interests of husband and wife in joint tenancy property 
are separate property. But the court did not deny the husband 
and wife would hold separate property interests therein as be- 
tween themselves. It was held that neither of them, by placing 
the title in joint tenancy, could avoid the lien of a judgment 
creditor of the husband for a debt for which the community 
property was liable, and that the property in question, purchased 
and improved with community funds, was community property 
as to such judgment lien. The court looked behind the joint 
tenancy deed to do justice to the creditor. 


General Comments and Recommendations 


This survey shows that joint tenancy, with its: peculiar inci- 
dents as to unities, character of title, and survivorship does not 
fit very well when it comes into relation with other estates, and 
other rules of law, such as creditor’s remedies, et cetera. And 
wherever it touches it seems to have the unhappy characteristic of 
presenting difficult and perplexing problems. Joint tenancies get 
into trouble even among themselves. ‘The feudal estate has 
been trimmed down by our law in some respects, but remains 
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aloof, different from other estates, and somewhat foreign to the 
spirit of our laws. 


Perhaps we now know the reason why our courts have de- 
clared that the California law does not favor joint tenancies. Now 
I will make a few general observations about joint tenancies. 
The estate works better in practical results when there are only 
two joint tenants. While any number of persons may be included, 
the number beyond two creates additional complications, and may 
result in the splitting up of the joint tenancy into undesirable 
fragments. For instance, if A and B only are joint tenants, and B 
conveys all interest to A, then A takes the whole title without com- 
plications. But if A, B, and C are joint tenants and C conveys to 
A, then A takes an undivided one-third, as a tenant in common 
with himself (4) and B, they remaining joint tenants as to the 
other two-thirds. B may be disappointed to find that the original 
joint tenancy, hoped to be a long-lived mutual estate, has been 
split up into such a combination of estates. 


And permit me to advise strongly that minors be not included 
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with adults as joint tenants. I heard of one deed where the 
lawyer who drew it included father, mother and three minor chil- 
dren, the youngest almost a baby. When asked why he did that, 
he replied: “There never will be any probate in that family, 
the one who lives longest will get the property.” It did not 
occur to him in avoiding one probate he might be jumping into 
others. If in future years, the family moved and it became de- 
sirable to sell, or, if some sudden emergency, like expensive illness, 
made it necessary quickly to encumber the property to get the 
funds, the minor joint tenants could be joined in such sale or 
encumbrance only after a guardian of the estates of such minors 
had been appointed by the probate court, and orders obtained 
authorizing the guardian to join in the deed or encumbrance. 
Furthermore, some judges will not authorize the encumbering 
of a minor’s undivided share to pay any personal obligation of 
a co-tenant, however great the necessity; and hold that such en- 
cumbrance can be authorized only when for the benefit of the 
minor’s share of the estate, as for repairs or improvements on the 
property. 

Situations may exist where a widow or widower finds it de- 
sirable to join several adult children as joint tenants, who are re- 
liable and helpful for support, or who are paying for the property. 
But for the most part it is wisdom to hold the number of joint 
tenants down to two; and in all cases all of them should be adults. As 
we have seen, tenancies of two may have trouble enough. Several 
more may aggravate the situation. 


After having said so much that is unfavorable to joint tenancy, 
I will now make what seems to be the paradoxical statement, 
that in some situations joint tenancy is a very beneficient estate. 
Beneficient is a strong word, but let us see. Take the case 
of the ordinary husband and wife holding their home in joint 
tenancy. It is ordinary husbands and wives who thus hold 
thousands upon thousands of homes all through the beautiful 
residential districts of our beloved California—the overwhelming 
majority of all joint tenancies. 


Such a home, with the other belongings of the spouses, is 
not of large enough value to encounter especially heavy estate 
taxation. Such spouses do not break up their marriage and smash 
their joint tenancy in a partition or other action. Neither would 
think of selling or mortgaging an individual interest in their home. 
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Both or neither take such action. Both or neither put a homestead 
on the property. They live within their means and there are no 
judgments against them. Their every thought and act is to pre- 
serve their mutual possession; and in their struggle to pay for 
that home, and to maintain that nest for their young brood, what 
an inspiration it is to the wife to know that she is something more 
than a vague partner in her husband’s property, as a figure of 
speech, that she owns that home from the start absolutely and in 
her individual right. Here is a case where the unities of the old 
Norman feudal lawyers operate to promote unity in the home. 


So joint tenancy is a strange mixture of good and bad, like 
many other things in this world of ours. 


We cannot wholly condemn it for the cases where it wretchedly 
goes on the rocks, any more than we can wholly condemn the 
institution of marriage because one out of six or seven marriages 
goes on the rocks, or the whole legal profession, because of the 
performance of some of its members. 


And the estate is now so deeply embedded in our law that 
a major surgical operation to eliminate it, or plastic surgery to 
change its form, are out of the question. More harm would be 
done than good accomplished. It is better to let it stand, solving 
or avoiding its difficult problems as they arise. Christ gave us 
an excellent precedent for this situation. In one of His parables, 
commenting on the unwisdom of tearing out evil inextricably inter- 
twined with good, thereby also uprooting the good, He advised 
to let the wheat and the tares grow together until the final harvest. 
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